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Post-award proteat that Department of Labor (DOL) Service
Contract Act (SLA) vage deteruinntion attschment was omitred
from RFP, involving s deficiency apparent before closing
date for receipt of proposals, is untimely but preseuts
issue of ‘'widespraad intereat concerni.g frequen(: SCA nro-
curements and vill be considered on merits as significant
issue under 4 C.F.R. § 20.2(c) {1976).

Department of Labor's interpretation of Ser.ice Contract
Act filing requirements and spplication of .wags determina-
tions to volicitation und contract, as interpretstion of
ragulations by issuer, 18 accorded great defcrence.

In view of (1) agency knowledge for ovar 3 wueka before award that
wvage determination was to: be 1llued in close proximity to antic-
ipated award date; (2) agency s failura\.o inelude incumbert's
colleltive bargaining agi‘eement with: Department of Labor (LIL)

SF 98 aignificantly contributed to delay in issuance of new

vaga. detnrninntiun for inclusion'1n RFP; . (3) agency made preaward
arrangenant with succanaful of feror to'accept expected wage
duteﬂlinntion. and modification was isaued; and (4) DOL viuw

that closing date should have baen postponed when agency was
notified that wage determination would be delayed: contract
avarded waa different from contract sclicited. Therefore,
requirements covered by current option should be resclice:.ted.

Time and materials portion of contract which did not contain
celling price was forsmulated in contravention of ASPR

§ 3-406.1(c) (1975 ed.), which mak=s use of ceiling price
mandatory condition in this method of contracting.
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High Voltnga Maintenance Corp. (HVM) protcu:- the aunzd of
~ontract No. F33601-76-90312 by the Departmant of the 2ir Force
(Alx Force), Weight-Patterson Air Force Bass, Ohio, to E.I.L. Instru-.
meants, Tac. (EIL). for alectrical masintenance and repair of equip-cnt
at the Air Ferce Asvo Propulsion Laboratory, resulting fium reques.
for proposala (RFP) No., F3601-76-09244.

A sirgle contract wus to be awarded for all the items. The RFP
provided ‘hat items IA and IE (straight time rates for three person-
nel, and the dati to be delivered during the basic pariod) would be
avarded on a firm-fixed-price basis; items IB, IC and ID (on-call
rates for etraight time and dﬁertine. and estimated materials and
subcontracting) would be awarded on a tume ‘ind matarials-type basis.
The term of the contract, April 5, 1976, through June 30, 1976,
could be extended for a first optionm pariod S July 1, 1976, through
September 30U, 1976, and a second option period of October 1, 1976,
through September 30, 1977; offerors were raquested to submit offers
for the base, first option, and sscond optiorn, periods.

W‘th respe:t to evnluation and' award, the ltatod\that award
would be made to the "responnible ofxeror vhose offer corkorning to i
the lolicit&t!On will be most advantag-QUI ‘to the Governmert, ‘price .
and other fiictors considered" and .that "gward will be made in the
aggregate to the low responsive, and responsible offeror.”" Further,

the RFP cer :ioned that "{t he JivVernsent may avard a contract, bnued
on initial offers receired, vithout dincussion of such offers."
The RFP and. resultin; con:ruct incorporated by refersnce the provi-
sion applyina the Service Contract Act of 1965 (41 U.S.C. § 351

et seq. (197¢')) (SCA) to the procurennu. as required by ASPR § 7~
1903.41(a) (1975 ed.); tha RFP did not, however, contain a Depart-
ment of Labor (DOL) SCA wage determinatioun.

According to the'Airjréica, HVM, the iﬁcnnbént contxsctor, had
perforﬂ.d services "substantially the same'" as those .to be purformed
under the protested contract, itlthough the instant cuntract addition-
aliy includes "on-call' aer\LLen. DOL waze determination No. 72-172
(Rev. 3), which ser forth th. wage and fringe benefits reflected in a
collective bargaining agreeuent (cba) between HVM and its employees,
vas applicable to the prioyr contract. A new cba, affactivae June 1,
1975, exiated at the time the previous coatract expired.
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Ua January 22, 1976, the Air Force subnitced a Standard Form

(8r) 98, "Notice of Intention to Maks a Servicg Contract snd Response
to Notice," to DOL. 29 C.F.R. § 4.4 (1975); ASPR § 12-1005.2(a)

(1975 ad.). The RFP. issued on Pebruary 27, 1976, required that pro-
posals be submitted by March 18, 1976. Of 11 prupounln solicited, the
Air Force raceived only those of HVM and RIL, which were considered to
be within the coapetirive range. On April 2, 1976, award wss made to
EiL, the low offeror. -

HVM elstntiilly-cnhtendl that Ai: Force vioiationl of procurement
Jav and reguletions in making the award necessitate cancellation of
EIL's contrict and reso'icitation of the Government's requirements, on
tha followaug grounda:

1. The sward viclated the SCA, ASPR 55 12-1005 and
7-1903.41(a) (1975 ed.) because neither the RFP
nor the contract included a wage and fringe
benefit doterminstion by DOL.

2. The contracting officer failed to conduct dis-
cussions with the offerors.

3. The sward to EIL was illegal because the RFP
lacknd sufficient cvaluation criteria.

4, !fL did not submit the cost or pricing data
required by rhe RFP,

HVM asserts that the linrd to'EIL violored ‘cthe SCA and ‘
impletanting regulations because néithar the RFP nor the contract
iniliided a DOL wage and ftinzr benefit determinntion. The Air
FPorcy.contends that the abecnca of a wage detetuinntion attachment
from the RFP was apperent before the prop-sals were to be gub-
mitted, and that a vrotaat on this grouno:*filed subsequent to award
of the contract is, therefote, untimely, citing section 20.2(b) (1)
of our Bid Protest Procedures, 4 C.F.R. P2t 20 ”976) Because
HVM's protest was filed after the closing data fir receipt of
initial proposals, ox’<sion of the wage deterunjuation attachment
from the RFP a3 a ground of the protest is untimaly,
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We hava determined, hovcvqr. that thiz ground 5% the protest
should be considared on the merits becsuse it raises an issua which

"goas to the hecrt of the co-petitivc piocarement process.” ¥Willamette-

Wescern Cojporncion; Pacific Towboat & Salysze Co., 54 Comp.
Gen., K 375 (1974), 74-2 “CPD 259. The: freqrzicy ¢f SCA procurements
and DOL's position in recenc, related piotests befcre this Office
(discussad below) evidence the presence of A '"priaciple of wide—
spread interast" requisite to a "sigrificant issue,” within the
nxc-ptions to the timeliress rule under 4 C.F.R. § 20.2(c) (1976).
Fairchild’Industries, Inc,, B-184655. Octoheor 30, 1975, 75-2

CPD 264; 1bid.; 52 Comp. Gen. 20, 23 (1972).

The Adr Force submitted an SF 98 tc DOL on January 22, 1976;
but no determination tud baeen co-unicated to the Air Force by
Pebruary 27, 1976, the date the RFP was isiued. A determipation
had not been ‘{ssued by the cIOIins d=ce fo-, «>naipt of proposala,
March 18, 1976. Nevertheless, 3a a letter, drced April 1, 1976
(the day before award), confirming a telephonic corversatiom cf
that date with the Air Force, EIl ackaowledged, in pertinent part,’
that:

"4 & & Tt ls undsratood that ¢/ the
Datermination was inadver tently left out
of the ® * ® golicitatior. E.I.L. wil],
of course, accept any Wuge Determiration
which ig offersd as an amendmrnt /r wodifi-
cation to the contract.

“It i also underatood that ia the
event the detcraination is highes than ‘the
actual wage paid our per.onnel the Govexnnent
will then re-adjust the hourl; rate Accoruingly

Written comun:lcntion of DOL's nev wage det.sw’.nat..m (No. 72-172,
Rev, 4), issued March 31, 1976, wia not ‘"ceived-uy thz Alr Force
until April 2, 1976—-15 daya aft.r the closing dat t r receipt
of proposals, and, acecrding . to the Air Force, "aseveral hoars
after the avard.” We observe.here that the new wage determination
was based on the cba which existad ac the time the priox contract
axpired and contained increased uuge rates.

. By letter of Aptil 23, 1976, the Alr !crco r-qunsted DOL'
(.-idance In aduinistering the protested service'contract beclula
the: agencv ,ad received DOL's new wage detezmination subsequent
to avaxd. In reply, DOL, by letter dated July 30, 1976, n:led
that, although the Air Force had timely filed thc SF 98, the
delay in issuing wage determination No. 72-172 (Rav. 4) was
bacause DOL subscquently discovered that HVM, the incumbent
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contrattor, was a party to a cba. DOL had Id*ilﬂd the Air Porce
of this disiovery on Murch 10, 1976 (8 days prior to the closing
date for recaipt of iuitisi proposals), and on that date had
requested a cupy of the uba. The agency supplisd tha information
by letter of March 12, 1976. DOL did not receiva a copy of the
cba u~i1 March'19, 1976, the day after the closing date. Con-
sequwtiy. although the Mr Yorce had tinoly filed ths ST 98
mora than 30 days prior to issuance of tha RFP, the agency fliled
to comply with the regulatory requizements for filing the SF 98.
29 C.T.K. § 4.4(c) (1975) provides in pertinent part:

"If the services to be furnished under
the proposed contract will be substantiully
the same as.services being {urnished for the
same location by,an incumbent contractor
® & & [wvho] ia furnishing such services
through thv- use of service cup‘l.oytn whose
vage rates and f:in;c b.ncﬂu&nu tho.lubjcct
of one or more collcct:lvc blrlaininl agrecments,
tha¥éontractingiagency. ahall filedwich its
Notice of f-!ntent;on to;Mako-a:Bervice Contract
. iof ‘aach-such collective bar-
!:inug_cgn-eat together with any related

cusents specifying the wage rét=zs &nd fringe
benafits currently or prospectively payszble
under aucl'- agreement, % % #'(Pyphasis added.)

In fact, the submitted SP 58 was nilloadins in thia regurd. The
space provided on ‘the SF-98 for mfomtion on auy applicable cba
for then cuirent performance was co-pletad as not applicable and no
cba, as reguired, was a:itached eveun though the Air Porce knew that
HEVM waa perfcrming the pru-r contuct unduxr a wage determination
based on a cba. While the Air Force ‘argues that diligent efforts
to obtain a wvage determination from DOL were evident, under the above
circumstances, it is our view that the Air Force's incomplete and
migleading fiiing of the S? 78 siguificantly contributed to the
delay in the issuance of tha new wage determination,

Tha Air Force cites ASPR § 12-1005.3(a) (1975 ed.), which
requires that:

"The * * # request for proposals actually
issued, »s woll as any contract eatered into,
in excess of $2,500, shal. contain an attachment
setting forth the cinimum wages and fringe
banefits spacified in any applicable currently
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effective determination, including any
expreszed in any document referred to in
AR n

"(1) any wvritten commu ication from the

AMuinistrator, responsive to the

notice |SF .98/ required by 12-1005.2(a);

howeve::, such commmications recaived by

the Fideral agency later than 10 davs .

bafore the date established for tha ini.. >l

receipt of proposais shall not be effactive

except whare tha agency finds that there is

a reasonable tfme to notify # ®* # offerors

thereof;

- (] [
"(11) any revision of tlie wage dr.termination prior

to the awvard of the contracy * # * however,

revisions received by’ the Federal agency

later than 1J days before * # # the date

established for the initia! receipt of pro-

posala shall not be effective except where

the agency finds thar. tbhare i3 a reasonablas

time to notify * % & of%ercrs of the revision."
On this basis, tlie Alr Porce takes the ancualous position that the
wage determiration was not affective for the cvontract, notwithstanding
the fact chat the agency had obtsined EIL's agreement in advancs
of making the ,avard to incorporaste a determination in‘the contract
as a modification or imendment. Yurther, on June 11, 1976, the.
Alr Force issued modification M0O2, paragraph B of which incorporated
vage determination No, 72-172 (Rev. 4) intc the ex{sting contract.

Hn'eover, POL, in ics letttr of July 30, 1976, in ralponse to the
Aix Force's post-award inquiry, advised the Air Forct. efféct,
that the closing date for receipt,of proposals should have been
postprned based uporn DOL's March 10, 1976, notice that the pettinent
SF 98.did not ‘contain requisite suppovring information and would
nicessitate delay in processing the raquired vage determination.
decause the Air Force had already made t.g nwnrd. DOL exhortad
prompt u-nndlant of the EIL contract imn 6zdar to ;.-arporatc vage
determination No. 72—1;2 (Rav. &) "retroactively to the® ‘contract
commencement date." During the inferim hotvun the Air Force's
inquiry and DOL's reply, the Air Porce had decided to exercise the
firs: option under the contract. The Alxr Force was, - hcra!ora,
required to submit another SF 98 to DOL prior to exercising th's
option; each option is tredted, for the purposss of the SCA, a»
a new contract. ASPR § 12-1005.8(db) (1975 ed.). In this regard,

—— aa— sy e AeLE——— s g
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DOL advisad the.Air Force that incurporation of wage determination
72-172 (kav, &) into the contract option pariod was inappropriate;
rather, vage determi:_tion 76-762, issued July 20, 1976, "should

be irnorpocated retroactivaly iato the July 1 contract option
period,”" We note, howsver; .that wvhila the suthority for the
issuance of these determinations vas different, the wage rates

and fringe benefits prescribed by both doterminations were identical.

‘In considafing the requirements for filing the SF 98 and
incorporstion of the wage determination in the solicitation and
resultent contract, we wuft accord great deference to DOL's inter—
prccntion ot rt;ulatioun which it issued pursuant to valid authority.
lelnir Conltruction Company, D-186278. Auguat 10, 1976, 76-2
CPL 148, Furthermore, DOL has taken a sjailar and consistent
position with respect to recent. related cases bofore this Office
in vhich the procuring activity faiied to comply with regulations
governing submission of the:SF 98 aund application of subsequant
vage determinatiorns. Hiujnren Building Maintenance Company,

55 Comp. Gen. - 86& 866-67 (1976), 76-1 CPD 168; Dynetaria, Ine.,
S5 Cowmp. Cen, 9~ (1975), 75-2 CPD 36; aff'd sub -aom. Tombs &
Sons, Ing., B-178701, Novesber 20, 1975,77 75-2 GPD 332,

In our dccision. gzgetari., Inc., supra, atf 100, wve held
that thu assimption that all bids submittzd in an advertised
procure-ent will be equally affected by the isauance of new wage
rates in excess of those containad in the solicitstiion was in-
approptiute, snd that an award made under that sssumption was
in ‘contravention of the well-established rule thatsthe contract
awvarded should be the' contract ndvertilad. 'We concluded that
the proper way to.determine the offecc 'of such a chanze in thc
Government 's lpccificntionl 13 to; conpate the procuremeat under
tha new rates. We have subaequently held that the principles set
forth in Dyneteria are .equally applicnble to negotiated procura-
wments. Minjares Buildigg Maintenance Company, aupra, at B868;
Managenent Services Incorporated, 55 Comp. Gen. 715 (1976), 76-1
CPD 74.

We b::lieva that these principlcu have application to what
occurred’ here.. The tecord indicates that EIL's proposal was
not bll:ﬁ AIPOU the vage rates being paid by the predacesfor con=-
tractor (RVM) under’ the latest cba, the rates upon which DOL's
subsequent wage determinations (Rev. 4 and 76-762) wcre based.

By lettar of July 1, 1976, EIL disputed the Air Force's incor-

poration, by modification, of Wage Determinstion No. 72-172
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(Rev. 4) in the contract, contending that a "locality" wage
daterninstion (see 29 C.F.R. § 4.16) (1975)] esataining lover
rates was applicable to the contract. !utthot, our raviaw of the
HVY proposal shows that the firm computed its proposal price on
the basis of cba rates. It is, thereforas, obvious that EIL and
HVM were not formulating their proposals on the basis of the

same information,

In view of the length of time prior to award that “ha Air
Porce knew or should have known that a DOL wage deteraination
vae to be issued (March 10 -~ April 2, 1976) 1in zloss proximity
to the anticipated award date; the Air Force's significant con-
tribution to the delay in tl.e issuance of the detarmindtion;® the
preavward arrangcewent for a contract modification, which was
issued after the award; and the advice of DOL in the letter of
July 10, 1976, we think that the Air Force's actions were tant-
amount to awarding a contract different from the one solicited
in the RFP. As such, the Air Force's reliance on ASPR § 12-
1005.3(a) (1975 ed.) is unfounded. The effact of the above cir-
cumstances was to prevent the ofi.;ors hers {rom competing on
an equal basis. Minfares Building Maintenance Company, supra.

Baxad on the above discussion, we conclude that the award
to EIL was improper and, consequently, the protest is suscained,

The® baae term of the contract and the first opﬁion period
have expired; we cannot, therefore, recommend corrective sction
with respect to them., . However, the gecond option under the con-
tract for the term October 1, 1976, through September 30, 1977,
has recantly been exercised by the Air Forca. We recomsend
that the requirements of the l~year second option be resolicited
in & marner consistent with this decision. After negotiating
under a new RFP, the option under which EIL is now performing
should be terminated for the convenience of the Government and
a new contract entered into with the succesaful offeror, if
other than EIL. If EIL is successful, the existing option
should ba modified in accor-ance with its final proposal.

The Sairetary of the Air Force is being advised of this
recommendation by letter of today.

In view of out recommendation, there remains a“further

‘matter for correction in the Air Force's resolicitation. As

mantioned above, a portion of the contract wes solicitad and
avarded on a time and materials basis. ASPR § 3-406.1(c)
\1975 ed.) prescribes the following mandatory limitation in
the us:. of this type of contra.t:

]
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"% # % Bacsuse this type of contract doas

nnt lneouraso effective cost coutrol and raquives

. almost cothant Governmeut surveillanca, it may
ba usud only after deterrZaltion that no other .
type of contract will suitably serve. This type
of contract shall sstablish a cailing price which
the contractor sxcsads at his own risk. The con-
tricting officer shall document the contract file
to show valid cessons for any changa in the ceiling
an” to support the amownt of such change."
(Emphawis added.)

Although the RFP incorpurated by reference Znto the contract the
provivlouu of ASPR § 7-901.6(c) (1975 ed.) which referred ro a
ceilﬁns price, no ceiling price was set forth in the contract
schrdule, Consaquently, the time and matsrials portion of the
RIP and the rtsultant contract were formulated in contravention
of the above-: ited ragulatory restriction.

Parenthetically, we note that the Air Force aduits that
the RFP should have indicated the impact of the option periods
. on the method of evaluatio.: pursuant to ASPR § 1-1504(b)

1 (1975 ed.).

The foregoing renders unnecessary any discussion of HVM's
additiooal grounds of protest.

. Bacause our decision contains a rtco-ntndntion for cor-
rective action, we have furnished a copr to the congressional
committees referenced in section 236 of the’ Lngil]ntive Reorgani-
zation Act of 1970, 31 U.S.C. § 1176 (1970),° “hich requires the
submission of written statements by vhe agency to the Committaees
on Government Operations and Appropritions concerning the action
tuken with respect ¢o5 cur recommsendaticn.

(ks

’ Deputy Comptroller
cf the United States

“,





